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1 EXECUTIVE SUMMARY  

 

The National Development Plan 2030 (NDP), adopted in 2012, aims to eliminate poverty 

and reduce inequality by 2030.  One of its "enabling milestones" is to "ensure household 

food and nutrition security”.  In fact, one of the elements as set out in the NDP of "a 

decent standard of living" is nutrition. To achieve the objectives of broader social security 

coverage, the NDP proposes a commitment "to household food and nutrition security 

involving public- and private-sector action". 

 

In addition to the NDP, South Africa is also under an international obligation to address 

food and nutrition security.  In 2014 the United Nations adopted, as one of its sustainable 

development goals, the goal of ending hunger, achieving food security and improved 

nutrition, and promoting sustainable agriculture.  In 2015 the United Nations also 

resolved to half food waste by 2030. 

 

In South Africa these goals must be achieved with a great sense of urgency, as 9 to 10 

million tonnes of food waste is generated annually on the one hand, while on the other 

hand the percentage of households vulnerable to hunger amounted to 11.4% in 2015 

(approximately 7 million people1).  For every 5% of nutritious food that is recovered, 

rather than wasted, an additional 195 thousand people can be fed three times a day per 

annum. 

 

However, surplus food is wasted rather than donated, partly because potential donors are 

reluctant to donate surplus food for fear of being held liable, should the donated food 

cause a consumer harm. 

 

Therefore, in order to limit food waste in South Africa, and to simultaneously address food 

insecurity and malnutrition, legislation should be enacted that encourages donations of 

surplus food to the hungry by: 

 

 protecting farmers who allow gleaners to collect surplus food on the land post 

harvesting for distribution to the needy; 

 protecting good faith donors of surplus but wholesome food to Non-Government 

Organisations ("NGO') for distribution to the needy; and  

 protecting good faith donors of food that may be deficient in one form or another 

(e.g it has reached its use by date) to a responsible NGO that can test that the 

                                           

1 https://africacheck.org/reports/are-there-13-14-or-15-million-hungry-people-in-south-africa/, visited in April 2017 

https://africacheck.org/reports/are-there-13-14-or-15-million-hungry-people-in-south-africa/
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donated food is still wholesome and fit for human consumption, and if necessary 

recondition it (where possible) prior to distribution to the needy. 

 

Such legislation will bring South Africa in line with international legislative standards, and 

specifically similar legislation that has been imposed in other first world and developing 

countries including Panama, Canada, France, Italy, and the United States of America. 

 

Such legislation will also go some way in: 

 

 putting some of the 22% of water spent on wasted food to good use (bearing in 

mind that South Africa is a water scarce country which uses 62% of its available 

water to irrigate crops); 

 limiting the food wasted and therefore also the emission of greenhouse gasses (in 

line with the National Environmental Waste Management Act 59 of 2008); and 

 stimulating the economy, because feeding children will go some way in preventing 

stunting in early life due to lack of nutrition, and stunting due to malnutrition is 

linked to a 7-month delay in starting school and between 22 and 45 percent 

reduction in lifetime earnings. 
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ANNEXURE A- DRAFT BILL 

 

 

 

 

 

 

REPUBLIC OF SOUTH AFRICA 

 

UBUNTU SURPLUS FOOD DONATIONS BILL 

 

(As introduced in the National Assembly (proposed section 75); explanatory 

summary of the Bill published in Government Gazette [•insert•]) 

(The English text is the offıcial text of the Bill) 

 

(MINISTER OF TRADE AND INDUSTRY) 

 

  



 

4 

BILL 

 

To provide for a legal framework that is in line with international standards that will 

curb food waste and encourage donations of surplus food by limiting civil and 

criminal liability of good-faith food donors in the event of the donated food causing 

harm to its recipient. 

 

BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:— 

 

ARRANGEMENT OF SECTIONS 

 

CHAPTER 1 

 

INTERPRETATION AND OBJECTIVE OF ACT 

 

1. Definitions 

2. General interpretation of Act 

3. Objective of Act 

 

CHAPTER 2 

 

LIMITATION OF LIABILITY 

 

4. Limitation of Strict Liability 

5. Exception to Limitation of Strict Liability 

6. Partial compliance 

 

CHAPTER 3 

 

GENERAL PROVISIONS 

 

7. Regulations relating to the reconditioning of donated food. 
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CHAPTER 1  

 

INTERPRETATION AND OBJECTIVE OF ACT  

 

Definitions  

 

1. In this Act, unless the context indicates otherwise— 

 

"apparently wholesome food" means food that meets all quality standards imposed by 

South African laws and regulations that makes it fit for human consumption even though 

such food may not be readily marketable due to appearance, age, freshness, grade, size, 

surplus, or other conditions. 

 

"consumer" means the ultimate recipient of donated food. 

 

"donate" means to give without requiring anything of monetary value from the recipient, 

except that the term shall include giving by a non-profit organization to another non-

profit organization, notwithstanding that the donor organization has charged a nominal 

fee to the donee organization, if the ultimate recipient or user is not required to give 

anything of monetary value. 

 

"donor" means a person or gleaner who donates food for ultimate distribution to needy 

individuals, and any and all directors, members, employees, agents or authorised 

representatives of such a person or gleaner. 

 

"food" means any raw, cooked, processed, or prepared edible substance, ice, beverage, 

or any ingredients used or intended for use in whole or in part for human consumption. 

 

"gleaner" means a person who harvests for free distribution to the needy, or for donation 

to a nonprofit organization for ultimate distribution to the needy, an agricultural crop that 

has been donated by the owner. 

 

"juristic person" includes any company as defined in the Companies Act 71 of 2008 or 

any other body corporate, partnership or association, or a trust as defined in the Trust 

Property Act 57 of 1988. 

 

"Minister" means the Minister of Trade and Industry. 

 

"non-profit organization" means a non-profit organisation as defined in the Nonprofit 

Organisations Act 71 of 1997. 
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‘‘person’’ includes any natural and juristic persons. 

 

General interpretation of Act  

 

2.(1) This Act must be interpreted and applied in a manner that gives effect to the 

objective of this Act set out in section 3. 

(2) If there is an inconsistency between any provision of this Act and a provision of any 

other legislation that imputes strict liability arising from the injury to or death of a consumer of 

food donated in good faith, the provision of this Act prevails. 

 

Objective of Act  

 

3. The objective of this Act is to address food insecurity by curbing food waste and 

encouraging donations of surplus food by limiting civil and criminal liability of good-faith food 

donors in the event of the donated food causing harm to its recipient. 

 

CHAPTER 2 

 

LIMITATION OF LIABILITY 

 

Limitation of Strict Liability 

 

4(1) No person who owns or occupies property and who allows gleaners, or paid or 

unpaid representatives of nonprofit organisation, to collect or glean food donations on such 

property for ultimate distribution to needy individuals, shall be subject to civil or criminal 

liability that arises due to injury or death of the gleaner or representative. 

(2) No donor shall be subject to civil or criminal liability arising from the injury to or death 

of a consumer of apparently wholesome food which the donor donated in good faith to a non-

profit organisation for ultimate distribution to needy individuals. 

(3) No nonprofit organization shall be subject to civil or criminal liability arising from the 

injury to or death of a consumer of apparently wholesome food that the nonprofit organization 

received as a donation in good faith from a donor for ultimate distribution to needy individuals. 

 

Exception to Limitation of Strict Liability 

 

5. The limitation of strict liability under section 4, will not apply where injury to or death 

of a consumer occurs from donated food as a consequence of gross negligence or 

recklessness, malicious behaviour or criminal conduct. 
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Partial compliance 

 

6. Where some or all of the donated food do not meet all quality and labelling standards 

imposed by South African laws and regulations, the donor who donates the food should not be 

subject to civil or criminal liability, if the nonprofit organisation that receives the donated 

food – 

(1) is informed by the donor of the distressed or defective condition of the food;  

(2) agrees to analyse and examine the donated food to test if it is suitable for human 

consumption ; 

(3) once analysed and examined agrees to recondition the donated food, if necessary, to 

comply with all the quality standards imposed by South African laws and regulations prior to 

distribution so as to render it apparently wholesome food; and 

(4) is knowledgeable of the standards to properly analyse, examine and, if necessary, 

recondition the donated food so as to render it apparently wholesome food. 

 

CHAPTER 3 

 

GENERAL PROVISIONS 

 

Regulations relating to the reconditioning of donated food 

 

7. The Minister may, in addition to any laws that regulate quality and labelling standards, 

and in consultation with the Minister of Health, make regulations identifying the kind, type or 

category of food that must be reconditioned and how the manner and extent to which such 

reconditioning may or must be effected. 

8. The regulations contemplated in section 6 may incorporate, wholly or partly, in full or 

by reference, any guidelines, standards, codes or other enactment adopted by a competent 

regulatory, co-regulatory or self-regulatory body in another jurisdiction. 
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ANNEXURE B - DETAILED DISCUSSION PAPER 

 

 

1 INTRODUCTION 

 

Food waste and food insecurity are both very real and very large problems in South 

Africa. Nonprofit organizations have identified these problems and have attempted 

to address them through food recovery. However, the perceived threat of liability 

has prevented many potential food donors from participating in these programs.  

 

Food waste and food insecurity has disastrous effects on people's health, the 

environment and the economy. 

 

Legislation is proposed herein to curb food waste and to encourage donations of 

surplus food by limiting civil and criminal liability of good-faith food donors in the 

event of the donated food causing harm to its recipient. Specifically, it is proposed 

to provide protection of good faith donors of food and food products that meet all 

quality and labelling standards imposed by South African laws and regulation, even 

though the food may not be readily marketable due to appearance, age, freshness, 

size, surplus or other conditions. 

 

Such legislation will bring South Africa in line with international legislative trends, 

and specifically similar legislation that has been imposed in other first world and 

developing including Panama, Canada, France, Italy, and the United States of 

America.  

 

2 PURPOSE OF THIS PAPER 

 

This paper is intended to provide a description of the proposed legislative 

framework that will curb food waste and encourage donations of surplus food by 

limiting civil and criminal liability of good-faith food donors. 

 

It does not discuss technical, administrative or other changes (such as Regulations) 

that may be made in connection with the proposed legislative framework. 

 

The proposals are subject to Government decision and Parliamentary agreement.  
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3 BACKGROUND 

 

3.1 The National Development Plan 2030 

 

The National Development Plan 2030 (NDP), adopted in 2012, aims to 

eliminate poverty and reduce inequality by 2030. It offers a long-term 

perspective in this respect. It defines a desired destination and identifies the 

role different sectors of society need to play in reaching that goal. 

 

According to the NDP, South Africa can reach the goal by drawing on the 

energies of its people, growing an inclusive economy, building capabilities, 

enhancing the capacity of the state, and promoting leadership and 

partnerships throughout society. 

 

South Africa has an urbanising, youthful population. This presents an 

opportunity to boost economic growth, increase employment and reduce 

poverty. However, young people bear the brunt of unemployment. As such the 

NDP adopted a “youth lens” in preparing its proposals.  

 

One of its "enabling milestones" is to "ensure household food and nutrition 

security”.  In fact, one of the elements as set out in the NDP of "a decent 

standard of living" is nutrition. To achieve the objectives of broader social 

security coverage, the NDP proposes a commitment "to household food and 

nutrition security involving public- and private-sector action". 

 

Chapter 11 of the NDP holds the objective to "address problems such as 

hunger, malnutrition and micronutrient deficiencies that affect physical growth 

and cognitive development, especially among children" and to this end intends 

to "identify the main elements of a comprehensive food security and nutrition 

strategy and launch a campaign”. 

 

Therefore, in line with the NDP, the legislation proposed and discussed herein 

is aimed at achieving the objective of household food and nutrition security. 
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3.2 International Obligations – The United Nations' Sustainable 

Development Goals (Vision 2030)  

 

On 10 September 2014, the United Nations' General Assembly decided that 

the Report of the Open Working Group on Sustainable Development Goals 

("SDGs") would be the main basis for integrating the SDGs into the post 2015 

development agenda. The second of the seventeen proposed SDGs is “End 

hunger, achieve food security and improved nutrition, and promote sustainable 

agriculture” 2 . The following suggested targets and indicators are, amongst 

others, associated with this goal: 

 

 by 2030 end hunger and ensure access by all people, in particular the 

poor and people in vulnerable situations including infants, to safe, 

nutritious and sufficient food all year roun; 

 

 by 2030 end all forms of malnutrition, including achieving by 2025 the 

internationally agreed targets on stunting and wasting in children under 

five years of age, and address the nutritional needs of adolescent girls, 

pregnant and lactating women, and older persons  

 

Thereafter, on 25 September 2015, during the General Assembly, the United 

Nations adopted the ambitious goal of cutting per-capita retail and consumer 

food waste in half by 2030.  Of this resolution UN Secretary-General Ban Ki-

moon said “We recognize the need to reduce inequalities and to protect our 

common home by changing unsustainable patterns of consumption and 

production”3. 

 

                                           

2 https://sustainabledevelopment.un.org/?page=view&nr=164&type=230&menu=2059#sthash.FJtYsuH9.dpuf 

, visited 3 April 2017 

3  https://foodtank.com/news/2015/09/united-nations-adopts-ambitious-food-waste-reduction-goal/, visited 3 

April 2017 

https://sustainabledevelopment.un.org/?page=view&nr=164&type=230&menu=2059#sthash.FJtYsuH9.dpuf
https://foodtank.com/news/2015/09/united-nations-adopts-ambitious-food-waste-reduction-goal/
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3.3 The Food Waste Problem 

 

South Africa wastes a lot of food. Research suggests that between 9 and 10 

million tonnes of food waste is generated annually. This is equal to about 30% 

of the local agricultural production in South Africa4. 

 

Waste occurs at all levels of the food system – in fields, commercial kitchens, 

manufacturing plants, warehouses, markets, schools, and restaurants. The 

bulk of this waste is, however, generated in the pre-consumer stages of the 

supply chain. 

 

In developing countries like South Africa, food waste arises mainly due to 

financial, managerial and technical limitations in harvesting techniques, 

storage and cooling facilities (exacerbated by difficult climatic conditions), 

infrastructure, packaging and marketing systems5. But food waste may also 

arise from the tendency to buy more food than is needed, and by farmers who 

‘leave food in the field’ in response to either market forces or weather/pest-

related damage6. 

 

Food waste can be categorised into three levels: the primary production level, 

the retail level, and the consumer level.  

 

• The primary production level includes losses between producer and retailer, 

such as, weather damage; pest damage; spillage; inefficiencies in the farm 

to retail outlet process; over-planting; food safety regulations which 

determine some food as inedible by humans; and out-grading of food, 

especially produce, that does not meet consumers’ expectations 

(blemished, oddly-shaped). 

 

                                           

4 CSIR Briefing Note 2013/01 dated for February 2013 entitled "The Magnitude and Cost of Food Waste in 

South Africa" 

5  http://www.sciencedirect.com/science/article/pii/S0956053X13003401 (Elsevier: Waste Management 33 

(2013) 2493–2500, Costs of food waste along the value chain: Evidence from South Africa), visited 
September 2016. 

6 Supra 

http://www.sciencedirect.com/science/article/pii/S0956053X13003401
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• The retail level include losses at supermarkets, club stores, convenience 

stores, and small grocery stores, but do not include restaurants or other 

foodservice outlets.  Reasons for retail level losses include dented cans; 

damaged packaging; un-purchased holiday foods; spillages; bruising; 

improper storage; inadequate storage; overstocking or over-preparing 

resulting from incorrect customer predictions; and out-grading of food, 

especially produce, that does not meet consumers’ expectations 

(blemished, oddly-shaped). 

 

• The consumer level includes losses for food consumed by consumers and 

foodservice establishments. Causes include improper handling or storage 

and confusion of “best by” / “use by” / “sell by” with an expiration dates; 

excessive portions; plate waste; consumer tastes; and food appearance.   

 

Regarding the latter point it is worth pointing out that wastage occurs, 

amongst other reasons, because food that has reached its Best Before date is 

not donated.  Unlike Use By dates that appear on perishable food, Best Before 

dates appear on shelf stable food like tinned foods.  A great example of a shelf 

stable food can be found in the Norwegian Canning Museum which houses tins 

of sardines which are up to 100 years old and still edible. 

 

Therefore, in line with the definition for Best Before Dates as provided for in 

the Regulations to the Foodstuffs, Cosmetics and Disinfectants Act, "beyond 

this date the food may still be perfectly satisfactory".  In fact, the Consumer 

Goods and Services Ombud states in Advisory Note 6 that Selby dates, Best 

Before dates, and Use By Dates as defined, does not provide that the food will 

be unsafe to consume.  The Ombud has explained that the definition "seems to 

focus on marketability and quality rather than food safety". However, beyond 

these dates the food may no longer be sold, as the definition continues to 

provide that it will no longer be "marketable".  It could still be, but is not, 

donated. 
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3.4 Environmental Impact of Food Waste 

 

South Africa is a water scarce country. It is the 30th driest country on the 

planet. 62% of its available water is used to irrigate crops. Nearly 22% of this 

water is spent on food that ultimately is wasted7.  

 

The production, harvesting, transporting, and packaging of the 9 to 10 million 

tonnes of wasted food, generates millions of metric tons of greenhouse gases.  

Landfills are filling at an increasing rate and decomposition at those sites also 

produces greenhouse gas emissions. Greenhouse gases remain in the climate 

system for a very long time and warms the earth by absorbing energy and 

slowing the rate at which the energy escapes to space; it acts like a blanket 

insulating the Earth8. 

 

Every ton of food waste is responsible for 4.5 tons of CO2 equivalent emitted 

to the atmosphere9. In particular, methane, the concentration of which varies 

from 40% to 70% of landfill gas by dry volume10, and which has a 20–25 

times stronger warming effect than CO2 on a molecular basis, contributes 

about 18% towards total global warming, or 500 million tons per year, of 

which 40–75 million tons are attributed to emissions from landfills. The 

methane present in landfill gas is therefore becoming a significant contributor 

to global warming. 

 

The CSIR reports that "in South Africa, where waste contributes about 4.3% to 

national greenhouse gas emissions (Department of Environmental Affairs 

2009); the phasing out of these practices is becoming a priority (Department 

of Environmental Affairs 2010). With the coming into effect of the 2008 Waste 

                                           

7Food waste in South Africa/ Africa: Opportunities and challenges, 

http://www.gdard.gpg.gov.za/Services1/Opportunities%20and%20challenges%20of%20food%20waste%2
0in%20SA%20final.pdf, visited August 2016 

8  US Environmental Protection Agency, Overview of Greenhouse Gases, 

https://www.epa.gov/ghgemissions/overview-greenhouse-gases, visited August 2016 

9The Food We Waste, 

http://collections.europarchive.org/tna/20100907111047/http:/wrap.org.uk/downloa

ds/summary_v21.0218b6a2.5460.pdf, visited September 2016 

10  European Commission: Economic Valuation of Enviromental Externalities from Landfill Disposal and 
Incineration of Waste (2000), 

http://ec.europa.eu/environment/waste/studies/econ_eva_landfill.htm, visited September 

2016 

https://www.epa.gov/ghgemissions/overview-greenhouse-gases,%2520visited%2520August%25202016
http://collections.europarchive.org/tna/20100907111047/http:/wrap.org.uk/downloads/summary_v21.0218b6a2.5460.pdf
http://collections.europarchive.org/tna/20100907111047/http:/wrap.org.uk/downloads/summary_v21.0218b6a2.5460.pdf
http://ec.europa.eu/environment/waste/studies/econ_eva_landfill.htm
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Act (Republic of South Africa 2008), there is a strong intention by government 

to ban the disposal of organic waste to landfill (Department of Environmental 

Affairs 2010). In line with the internationally accepted waste hierarchy (Sakai 

et al. 1996), the emphasis in sustainable food waste management should be 

on waste avoidance, minimisation, re-use, recycling and treatment, with 

disposal only as a last resort."11 (underlining for emphasis) 

 

3.5 Monetary Cost of Food Waste 

 

The cost of food wastage in South Africa in 2012 was in the order of R61.5 

billion per annum; equivalent to 2.1% of South Africa’s gross domestic product 

at the time12.  Applying an inflation increase of 29.3% over 4 years from 2012 

to 201613 only, this amount would increase to at least R79.5 billion. 

 

Based on the examples of where food waste is occurring at each level, it would 

be unrealistic, impractical, and prohibitively expensive to strive for a zero-

waste food system. 

 

Therefore, taking the figure of R1,191.00 of food consumed within a month by 

a middle income earner in 201014 (and applying an inflation increase of 42.5% 

over 6 years from 2010 to 201615), for every five percent of wasted food that 

is recovered an additional 195 thousand people can be fed per annum16.   

                                           

11 http://researchspace.csir.co.za/dspace/bitstream/10204/6339/1/Nahman1_2012.pdf, visited August 2016  

12 http://researchspace.csir.co.za/dspace/bitstream/10204/8367/1/Oelofse1_2014.pdf, (The Vision Zero 

Waste Handbook ) visited August 2016; and 
http://www.sciencedirect.com/science/article/pii/S0956053X13003401 (Elsevier: Waste Management 33 

(2013) 2493–2500, Costs of food waste along the value chain: Evidence from South Africa), visited 
September 2016 

13  R79,5 billion as calculated at http://www.inflationcalc.co.za/?date1=2012-01-01&date2=2016-09-

05&amount=61500000000, visited September 2016 

14  http://www.sciencedirect.com/science/article/pii/S0956053X12001766 (Elsevier: Waste Management 32 

(2012) 2147–2153, The costs of household food waste in South Africa ), visited September 2016.  In this 
paper the nutritional requirement of between 1500 and 2300 calories per person per day was taken as the 
norm to build the purchasing profile for high, middle and low income earners.  Subject to the basic 
nutritional requirements referred to, based on average 2010 prices, the aggregated value of these 
consumption profiles was R1618 per month for high income earners, R1191 per month for middle income 
earners and R777 per month for low income earners.   

15  R1,696.90 as calculated at http://www.inflationcalc.co.za/?date1=2010-01-01&date2=2016-09-
05&amount=1191, visited September 2016 

16 R79.5 billion in food waste per annum times 5% of food recovered equals R3.975 billion, and if R3.975 billion 
is divided by R20,362.80 (being R1,696.90 times twelve) of food consumed per annum by a low income 
earner equals an additional 195,208 people fed; . 

http://researchspace.csir.co.za/dspace/bitstream/10204/6339/1/Nahman1_2012.pdf
http://researchspace.csir.co.za/dspace/bitstream/10204/8367/1/Oelofse1_2014.pdf
http://www.sciencedirect.com/science/article/pii/S0956053X13003401
http://www.inflationcalc.co.za/?date1=2012-01-01&date2=2016-09-05&amount=61500000000
http://www.inflationcalc.co.za/?date1=2012-01-01&date2=2016-09-05&amount=61500000000
http://www.inflationcalc.co.za/?date1=2010-01-01&date2=2016-09-05&amount=1191
http://www.inflationcalc.co.za/?date1=2010-01-01&date2=2016-09-05&amount=1191
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3.6 Social and Economic Impact of Food Insecurity 

 

According to the 2015 General Household Survey released by Statistics South 

Africa, the percentage of households vulnerable to hunger amounted to 11.4% 

in 2015.  The survey reported 5.9% of the population experienced severe 

inadequate food supply, and that approximately 34% of children under five die 

from malnutrition in South Africa every year.  One in five children in the 

country go to school hungry. 

 

Although hunger negatively affects the health of all hungry people, it is 

especially harsh on children.  Chronic hunger and malnutrition take a heavy 

toll on children’s lives, days missed from school, inattentiveness in class, 

stunted growth, and frequent illness jeopardize their education and their 

future as productive citizens.   

 

With regards to stunting the World Health Organisation has reported that 

"stunting is the result of long-term nutritional deprivation and often results in 

delayed mental development, poor school performance and reduced 

intellectual capacity. This in turn affects economic productivity at national 

level".  Stunted growth can even be passed on to the next generation and it is 

reported that "[f]ailure to prevent linear growth failure in developing countries 

has serious consequences for short- and long-term health as well as for the 

formation of human capital. The nutrition transition has created a double 

burden by adding obesity and related chronic diseases to the public health 

agenda of countries still struggling with the 'old' problems of maternal and 

child undernutrition"17.   

 

It has also been reported that "[a]ccording to UNICEF, stunting in early life is 

linked to 0.7 grade loss in schooling, a 7-month delay in starting school and 

between 22 and 45 percent reduction in lifetime earnings. Stunted children 

                                           

17 http://www.ncbi.nlm.nih.gov/pubmed/22742617, visited August 2016 

https://protect-za.mimecast.com/s/l1pwB8t0xDLUo
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become less educated adults, thus making malnutrition a long-term and 

intergenerational problem"18.  

 

We cannot expect children to feed their brains with knowledge and information 

in order to break out of the cycle of poverty while their bodies remain 

starving19. 

 

From what is set out above, not only is hunger a troubling social problem, it 

also negatively affects the economy because it requires the South African 

Government to increase spending on health care, it reduces worker 

productivity, and it reduces South Africa's economic competitiveness. 

 

3.7 Food Recovery 

 

Even though food insecurity is a massive problem with multiple causes and is 

unlikely to be completely eradicated, it is a social ill that can be significantly 

reduced by recovering a portion of the food that is wasted and distributing it to 

the needy. 

 

There are four basic types of food recovery: field gleaning, perishable produce 

rescue or salvage, perishable and prepared food rescue, and nonperishable 

processed food collection: 

 

 Field Gleaning, being the collection of crops from farmers’ fields 

that have already been mechanically harvested or on fields where 

it is not economically profitable to harvest. This term can also be 

used to describe the donation of agricultural products that have 

already been harvested and are being stored at a farm or packing 

house. 

 

                                           

18 http://www.europarl.europa.eu/meetdocs/2009_2014/documents/acp/dv/background_/backgro
und_en.pdf, visited August 2016 

19 http://www.statssa.gov.za/?p=8392, visited April 2017 

https://protect-za.mimecast.com/s/zK8qBGHvX5EHV
https://protect-za.mimecast.com/s/zK8qBGHvX5EHV
http://www.statssa.gov.za/?p=8392
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 Perishable Produce Rescue/salvage, being the collection of 

perishable produce from wholesale and retail sources, including 

wholesale markets, supermarkets, and farmers’ markets. 

 

 Perishable and Prepared Food Rescue, being the collection of 

prepared foods from the food service industry, including 

restaurants, hospital, caterers, and cafeterias. 

 

 Nonperishable Processed Food Collection, being the collection of 

processed foods, usually with long shelf lives, from sources such 

as manufacturers, supermarkets, distributors, grocery stores, and 

food drives.  

 

3.8 Tax Incentive to Donate Food 

 

Not for profit organisations play a significant role in society as they take a 

shared responsibility with Government for the social and development needs of 

the country. Preferential tax treatment is designed to assist non-profit 

organisations by augmenting their financial resources. 

 

The preferential tax treatment for not for profit organisations is however not 

automatic and organisations that meet the requirements set out in the Income 

Tax Act of 1962 (ITA), must apply for this exemption.  If the exemption 

application has been approved by SARS, the organisation is registered as a 

Public Benefit Organisation (PBO) and allocated a unique PBO reference 

number. 

 

The South African Government has recognised that certain organisations are 

dependent upon the generosity of the public and to encourage that generosity 

our Government has provided a tax deduction for certain donations made by 

taxpayers.  The eligibility to issue tax deductible receipts is dependent on 

section 18A approval granted by the South African Revenue Services' Tax 

Exemption Unit, and is restricted to specific approved PBOs which use the 

donations to fund specific approved Public Benefit Activities.  

 

A taxpayer making a bona fide donation in cash or of property in kind to a 

section 18A-approved PBO, is entitled to a deduction from taxable income if 
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the donation is supported by the necessary section 18A receipt issued by the 

PBO. The amount of donations which may qualify for a tax deduction is limited 

to the value of 10% of the donor taxpayer's taxable income.  Any donations in 

excess of the 10% limit may be carried forward to the succeeding year of 

assessment. This roll over treatment will continue to apply in respect of any 

future excesses. 

 

In addition, donations by or to a PBO are exempt from donations tax in terms 

of section 56(1)(h) of the ITA.   

 

Certain PBOs, such as Foodbank SA, is currently utilising this preferential tax 

treatment to encourage food donations. 

 

3.9 The Liability Concern 

 

Notwithstanding the obvious civic responsibility to donate surplus food and 

despite the tax incentive that accompanies it, food recovery efforts are often 

stymied by potential food donors’ fear of liability. The fear of liability 

preoccupies most players in the inherently risky retail food industry and drives 

many of their decisions.  

 

Section 61 of the Consumer Protection Act 68 of 2008 (CPA) provides for strict 

liability in that each of the producer, importer, distributor or retailer of a 

particular product is strictly liable for any harm caused where that product was 

unsafe, had a product failure, defect or hazard or was provided with 

inadequate instructions or warnings in relation to any hazard arising from or 

associated with the use of the product. Each of the producer, importer, 

distributor and retailer of the product is jointly and severally liable.  In terms 

of section 61 of the CPA, consumers no longer have to prove negligence on the 

part of the supplier of a product that has caused harm. 

 

A particular supplier such as a distributor who supplies unsafe product or a 

product with insufficient warnings may, however, only escape liability if he can 

show that the product characteristic that made the product unsafe, the defect 

or the hazard, was not present at the time that he sold or otherwise supplied 

the goods in question.  In the case of a distributor or retailer of products, who 

is not engaged in manufacturing or importing products, liability can only be 
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escaped if it is unreasonable to have expected that distributor or retailer to 

have discovered a problem with the products, having regard to the role played 

by that person in marketing them. 

 

The imposition of strict liability, and the potential magnitude of damage 

awards and settlements associated with foodborne illness claims, prevent or 

limit the amount of food donated by producers and retailers. 

 

3.10 International Trends 

 

Laws, encouraging the distribution of surplus food by limiting strict liability 

with the aim of curbing food insecurity, already exist in developed countries 

where hunger is not as great a problem as it is in South Africa: 

 

• Canada has The Donation of Food Act, 1994, SO 1994, c 19, which 

generally limits strict liability by providing that a person who donates food 

or who distributes donated food to another person is not liable for damages 

resulting from injuries or death caused by the consumption of the food, 

unless the food was adulterated, rotten or otherwise unfit for human 

consumption, and in donating or distributing the food, the person intended 

to injure or to cause the death of the recipient of the food or acted with 

reckless disregard for the safety of others. 

 

• The United States of America has the Bill Emerson Good Samaritan Food 

Donation Act, 1996, which protects good faith food donors from civil and 

criminal liability, should the product later cause harm to its recipient, 

excepting only gross negligence and/or intentional misconduct. 

 

• In December 2014 Panama passed a law similar to the Bill Emerson Good 

Samaritan Food Donation Act.  

 

• On 13 January 2016 France became the first country to pass a law requiring 

supermarkets to donate food that is approaching its expiration date instead 

of throwing it away. France was followed by Italy, and, in July, MEPs of the 

EU voted 600 to 48 to bring forward laws to end unfair trading practices by 
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supermarkets, many of which lead to overproduction and food being 

wasted.  

 

South Africa has no legislation aimed at curbing food waste by encouraging 

food donations. 

 

3.11 Legislative Framework 

 

The legislative framework proposed and discussed in this paper is primarily the 

result of recommendations made by non-profit organisations, retailers and 

producers alike. 

 

3.12 Timeframes 

 

The proposed legislative framework will be subject to Parliamentary passage.  
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4 LEGISLATIVE PROPOSALS 

 

4.1 Name of the proposed legislative framework: 

 

The name of the statute that must pass through Parliamentary passage should 

reflect the reciprocity that food donation generates between the givers and the 

society in which they operate. Feeding the hungry is an expression of Ubuntu: 

a quality that includes the essential human virtues; compassion and humanity.  

It should be encouraged and protected.   

 

In the case of S v Makwanyane 1995 3 SA 391 (CC) Mohamed J opined that 

Ubuntu expresses "the ethos of an instinctive capacity for and enjoyment of 

love towards our fellow men and women; the joy and the fulfilment involved in 

recognizing their innate humanity; the reciprocity this generates in interaction 

within the collective community; the richness of the creative emotions which it 

engenders and the moral energies which it releases both in the givers and the 

society which they serve and are served by", and Mokgoro J  also stated that 

"one shared value and ideal that runs like a golden thread across cultural lines, 

is the value of ubuntu". 

 

It is proposed that the proposed statute discussed herein, and once passed, be 

named the Ubuntu Surplus Food Donations Act 

 

4.2 Definitions 

 

The following definitions are relevant for purposes of this discussion paper: 

 

4.2.1 Apparently wholesome food 

 

The term "apparently wholesome food" means food that meets all quality 

standards imposed by South African laws and regulations even though 

such food may not be readily marketable due to appearance, age, 

freshness, grade, size, surplus, or other conditions. 

 

4.2.2 Consumer 

 

The term "consumer" means the ultimate recipient of donated food. 

http://www.saflii.org/cgi-bin/LawCite?cit=1995%25203%2520SA%2520391
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4.2.3 Donate 

 

The term "donate"’ means to give without requiring anything of monetary 

value from the recipient, except that the term shall include giving by a 

non-profit organization to another non-profit organization, 

notwithstanding that the donor organization has charged a nominal fee to 

the donee organization, if the ultimate recipient or user is not required to 

give anything of monetary value.  

 

4.2.4 Donor 

 

The terms "donor" means a person or gleaner who donates food for 

ultimate distribution to needy individuals, and any and all directors, 

members, employees, agents or authorised representatives of such a 

person or gleaner. 

 

4.2.5 Food 

 

The term "food" means any raw, cooked, processed, or prepared edible 

substance, ice, beverage, or ingredient used or intended for use in whole 

or in part for human consumption. 

 

4.2.6 Gleaner 

 

The term "gleaner" means a person who harvests for free distribution to 

the needy, or for donation to a nonprofit organization for ultimate 

distribution to the needy, an agricultural crop that has been donated by 

the owner. 

 

4.2.7 Juristic person  

 

The terms "juristic person" includes any company as defined in the 

Companies Act 71 of 2008 or other body corporate, partnership or 

association; or a trust as defined in the Trust Property Act 57 of 1988. 
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4.2.8 Minister 

 

The term "Minister" means the Minister of Trade and Industry for the 

Republic of South Africa. 

 

4.2.9 Non-profit organization 

 

The term "non-profit organization" means a non-profit organisation as 

defined in the Nonprofit Organisations Act 71 of 1997. 

 

4.2.10 Person 

 

The term ‘‘person’’ includes any natural and juristic persons. 

 

4.3 Limitation of Strict Liability 

 

It is proposed that any persons who own or occupy property and who allow 

gleaners, or paid or unpaid representatives of nonprofit organisation, to collect 

or glean food donations on such property for ultimate distribution to needy 

individuals, should not be subject to civil or criminal liability that arises due to 

injury or death of the gleaner or representative. 

 

Similarly a donor should not be subject to civil or criminal liability arising from 

the injury to or death of a consumer of apparently wholesome food which the 

donor donated in good faith to a non-profit organisation for ultimate 

distribution to needy individuals. 

 

And a nonprofit organization should not be subject to civil or criminal liability 

arising from the injury to or death of a consumer of apparently wholesome 

food that the nonprofit organization received as a donation in good faith from 

a donor for ultimate distribution to needy individuals. 

 

4.4 Exception to Limitation of Strict Liability 

 

There should, however, in a just and equitable society be exceptions to the 

limitation of liability aforesaid.   
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In this regard, the limitation of strict liability should not apply where injury to 

or death of consumer occurs from donated food as a consequence of gross 

negligence or recklessness, malicious behaviour or criminal conduct. 

 

4.5 Partial compliance 

 

The aforesaid notwithstanding, it is further proposed that if some or all of the 

donated food do not meet all quality standards imposed by South African laws 

and regulations, the donor who donates the food should not be subject to civil 

or criminal liability, if the nonprofit organisation that receives the donated 

food – 

 

 is informed by the donor of the distressed or defective condition of the 

food; 

 

 agrees to analyse and examine the donated food to test if it is 

suitable for human consumption;  

 

 recondition the donated food, if necessary, in order that it complies 

with all the quality standards prior to distribution so as to render it 

apparently wholesome food; and 

 

 is knowledgeable of the standards to properly analyse, examine and 

recondition the donated food. 

 

4.6 Regulations 

 

It is proposed that the Minister make regulations identifying the kind, type or 

category of food that must be reconditioned and how the manner and extent 

to which such reconditioning may or must be effected, either: 

 

 consultation with the Minister of Health; or 

 

 by incorporating, wholly or partly, in full or by reference, any 

guidelines, standards, codes or other enactment adopted by a 

competent regulatory, co-regulatory or self-regulatory body in 

another jurisdiction.   
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In the latter instance, the Minister may consider, for example, the 

Comprehensive Guidelines for Food Recovery Programs, published under the 

United States Food and Drug Administration's Food Code 2013, as an 

appropriate guide for the reconditioning of food to incorporate into regulations. 

 

 

4.7 Construction 

 

The proposed legislative framework should not be construed to create any 

liability.  

 

In addition, the proposed legislative framework should not be construed only 

to limit strict liability and in this respect only supersede the CPA. 
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5 NEXT STEPS 

 

We would be grateful if the Minister can advise what the next steps are and how we 

can assist in order that legislation as discussed above (the draft bill being annexed 

hereto) may be introduced into Parliament as a matter of urgency. 

 


